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1.0 EXECUTIVE SUMMARY

1.1 The County Council wishes to correct a long standing mapping 
anomaly concerning public footpath no 423011 in the parish of St Bees.

1.2 The plan at Appendix A shows the route of the path and a location plan 
is also attached at Appendix B.

1.3 The purpose of this report is to present Members with the evidence 
regarding the route, and for a decision to be made whether to proceed 
with the next stage of the process by making a legal order.

2.0 POLICY POSITION, BUDGETARY AND EQUALITY 
IMPLICATIONS, AND LINKS TO COUNCIL PLAN

2.1 The relevant corporate theme is “To ensure places in Cumbria are well 
connected and thriving”. 

2.2 This matter is a decision making process of a quasi-judicial nature.  
There should be no policy or political consideration given and any 
potential financial implication should be ignored.  It is merely a matter 
of weighing the strength of evidence and if that evidence is sufficient 
to meet the burden of proof, then the legal framework must be applied 
to the evidence.

3.0 RECOMMENDATION

3.1 Members authorise the Chief Legal Officer, Corporate, Governance and 
Community to make an order under section 53(3)(c)(i) and (iii) of the 
Wildlife and Countryside Act 1981, the effect of which, if confirmed, 
would be delete a section of public footpath no 423011, in the parish of 
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St Bees as shown A-B on the plan at Appendix A and add a section of 
public footpath no 423011, in the parish of St Bees as  A-C-D-E-F-B on 
the plan at Appendix A to the County Council’s Definitive Map and 
Statement of Public Rights of Way 

3.2 If there are no objections to the made order Members authorise the 
Chief Legal Officer, Corporate, Governance and Community to confirm 
the order.

4.0 BACKGROUND

4.1 The definitive line of public footpath no 423011, as detailed in the Definitive 
Statement refers to the path as going “to and under the railway”.

4.2 The Definitive Statement for footpath no 423011 is combined with that of 
423012 and an extract from this and the Definitive Map is attached as 
Appendix C.

4.3 The landowner, Network Rail, assert that the footpath has never passed 
under the railway as indicated by the recorded definitive line and it has 
always crossed the railway via a surface crossing. 

4.4 Network Rail’s historical records agree with contemporary Ordnance Survey 
records that the method provided for the public to cross the railway has 
always been a surface crossing perpendicular to the rails on its present 
alignment.  A statement from Network Rail to this effect is attached as 
Appendix D.

4.5 No evidence can be found on the ground to suggest the presence of an 
underpass for the recorded line and Ordnance Survey 25 inch to the Mile 
dated around the early 1900s clearly depicts the surface crossing and steps 
on the western embankment (attached at Appendix E).

4.6 The current crossing is managed to pose as low a risk as is reasonable 
practical; and it is categorised accordingly.  This includes, high grip 
surfacing, solar powered marker lights and safety/warning signage.  Network 
Rail state that there is no justification to allocate new expenditure to further 
reduce risk or to close the crossing at this time.   

4.7 The historically walked route begins at Point A on the plan at Appendix A 
and proceeds westwards to cross the railway via a low stepped wooden 
crossing before continuing down the embankment on steps to Point E.  
Turning southwards, the path continues passing over a slab surfaced culvert 
(Point F) to join the recorded path at point B, shortly before a footbridge over 
Pow Beck.

4.8 There are kissing gates at points A and E (non-British Standard compliant) 
and between points D and E there are 15 concrete steps and a small 
culvert/clapper bridge at point F.  Additional low wooden steps are 
incorporated into the structure of the crossing to raise the decking to the 
surface level with that of the rails – 2 steps at Point C and 3 at Point D.
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CONSULTATIONS

4.9 The statutory undertakers have been consulted and none are affected.  
Further, the usual prescribed organisations have been consulted:

Local County Councillor Chris Whiteside has been consulted but no 
response has been received

St Bees Parish Council – the parish council fully support the modification

Ramblers – no response

Byways and Bridleways Ass – no response

British Horse Society – no response 

Open Spaces Society – no response

Cumbria and Lakes Joint Local Access Forum – supports the proposal to 
rectify this and any other anomalies between the definitive and actual 
position of public rights of way and related furniture.

Cyclists' Touring Club – no response

British Driving Society – no response

Auto Cycle Union – no response

Copeland Borough Council – no response

Landowner - Network Rail - support

5.0 LEGAL POSITION

5.1 The County Council has a statutory duty to keep the Definitive Map and 
Statement of Rights of Way under continuous review (section 53 of the 
Wildlife & Countryside Act 1981). 

5.2 If evidence is discovered by the authority that a right of way subsists or is 
reasonably alleged to subsist which is not shown on the map and statement, 
the County Council shall make an order modifying the map and statement 
adding the claimed right of way to the map.

5.3 An application for a modification order involves a two-stage process whereby 
the County Council makes the order and then, if appropriate, confirms the 
order if there are no outstanding objections to it or, where there are such 
objections, the order can only be confirmed by the Secretary of State

5.4 The County Council has a duty to investigate an application, to consider all 
relevant evidence available to it, and then to reach a conclusion.  All the 
evidence must be weighed in the balance and any relevant legal principles 
applied to it.
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5.5 An Order would be made pursuant to section 53(3)(c)(i) and (iii) of the  
Wildlife and Countryside Act 1981 on the grounds that there has been a 
discovery by the Order Making Authority  “…..of evidence which (when 
considered with all other relevant evidence available to them) shows that  a 
right of way which is not shown in the map and statement subsists or is 
reasonably alleged to subsist over land in the area to which the map relates, 
being a right of way such that the land over which the right subsists is a 
public path , restricted byway or subject to Section 54A a byway open to all 
traffic; and that there is no public right of way over land shown in the map 
and statement as a highway of any description, or any other particulars 
contained in the map and statement require modification.

5.6 In deciding whether a right of way subsists, it is necessary for the evidence 
to establish that, on a balance of probabilities, the right of way subsists.  In 
deciding whether it is reasonable to allege that a right of way subsists, it is 
merely necessary for it to be shown that a reasonable person, having 
considered all the relevant available evidence, could reasonably allege that 
a right of way subsists.  Therefore, the evidence necessary to establish that 
a right of way does in fact subsist is greater than that which is necessary to 
establish that a right of way is reasonably alleged to subsist. At the 
confirmation stage of an order, the only test to be applied is the higher one, 
namely whether a right of way has been shown to subsist on the balance of 
probabilities.

5.7 Members of this Committee will be aware that clear and compelling evidence 
is required before a route can be removed from the Definitive Map and 
Statement (see the case of Trevelyan –v- The Secretary of State for the 
Environment in 2001).  Defra guidance advises that the evidence required to 
delete a path from the Definitive Map will need to fulfil certain stringent 
requirements: 

The evidence must be new – an order to remove a right of way cannot be 
found simply on the re-examination of evidence known at the time the 
definitive map was surveyed and made

The evidence must be of sufficient substance to displace the presumption 
that the definitive map is correct.

The evidence must be cogent (forcefully convincing).

5.8 Under paragraph 2.1 (g)(vii) of Part 2G of the Constitution, Committee has 
the duty to keep a Definitive Map and statement under review.

6.0 OPTIONS

6.1 The Committee may accept or reject the recommendation in whole or in part.  

6.2 If the recommendation is accepted any objector will have an opportunity on 
advertising of the Order to submit a further objection whereupon the matter 
will be referred to the Secretary of State for decision (probably after a Public 
Inquiry or other hearing).
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7.0 ANALYSIS AND CONCLUSION

7.1 The County Council has a statutory duty to keep the Definitive Map and 
Statement of Rights of Way under continuous review (s.53 Wildlife & 
Countryside Act 1981) and must process any claim that a path is incorrectly 
recorded on the legal record.

7.2 I am of the opinion that there is sufficient evidence to demonstrate that a 
mistake was made at the time the Definitive Map was drawn and that the 
appropriate Order be made to correct this anomaly.

Angela Jones

Executive Director – Economy and Infrastructure  

May 2020

APPENDICES

A - Proposed Order Map
B - Location Plan
C - Copy of Definitive Map and Statement
D – Statement by landowner – Network Rail
E – Extract from OS 1:2500 map dated 1892-1914

IMPLICATIONS

Staffing: Nil
Financial: Nil
Electoral Division(s): Egremont North and St Bees – Chris Whiteside

PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS
[including Local Committees]

No previous relevant decisions.

CONSIDERATION BY OVERVIEW AND SCRUTINY

Not considered by Overview and Scrutiny.

BACKGROUND PAPERS

No background papers

Contact: Sandra Smith, Countryside Access Officer - Tel: 07920 711254
E-mail: Sandra.smith@cumbria.gov.uk 

mailto:Sandra.smith@cumbria.gov.uk
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Appendix A
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